IN THE COUNTY COURT
CLAIM No: XXX
BETWEEN:

CEL (Claimant)

-and-

XXX (Defendant)

WITNESS STATEMENT

I am the Defendant in this matter, I am unrepresented, with no experience of Court
procedures. If I do not set out documents in the way that the Claimant may do, I trust
the Court will excuse my inexperience.

In this Witness statement, the facts and matters stated are true and within my own
knowledge, except where indicated otherwise.

1. I am XXX, of XXX, the Defendant in this matter.

2. The facts in this statement come from my personal knowledge. Where they are
not within my own knowledge there are true to the best of my information and
belief

3. I deny every allegation set out in the Particulars of Claim.

4. Whilst I am the Registered Keeper of the vehicle concerned, there is no evidence
of the driver.

5. I deny being the driver at the time of the supposed event and was in fact at a
KFC in Braintree (some 6 miles away from the alleged parking incidence location)
around the time of the event. I therefore put CEL to strict proof that any contract
can exist between the Claimant and themselves.

6. More than one family member, who I have no obligation to name to a private
parking firm, have access to this vehicle. It remains the burden of the Claimant to
prove their case.

7. The Notice to Keeper (NTK) (Exhibit EV2) was not received within 14 days as
specified in the Protection of Freedoms Act 2012 (PoFA) (Exhibit EV3). I put the
Claimants to strict proof that this document was sent before this time period.

8. The NTK Schedule 4 Paragraphs 8 & 9 of the PoFA stipulate the mandatory
information that must be included in a Notice to Keeper (NTK) in order for it to be
valid. In this case this information has not been included and fails to meet the



10.

11.

requirements of Paragraph 6 Schedule 4 of the PoFA in establishing keeper
liability.

It is acknowledged that the Claimant provided the required information on the
payment slip enclosed with the NTK, however, the High Court ruled in the case of
Barnet Council v The Parking Adjudicator 2006 EWHC 2357 (Exhibit EV4) that
the payment slip constitutes a separate document to the notice to owner.

Even if it was found that the Notice to Keeper was PoFA compliant, I do not
believe a contract could be formed from the signage in the car park. I have
visited the site of the alleged breach and have read the signage. The signage
(Exhibit EV1) clearly prohibits anyone who doesn’t have a permit from parking
there by saying in large letters "PERMIT HOLDERS ONLY”. As such no contract
could have been in place with someone who allegedly doesn’t have a permit. I
include a copy of PCMUK v Bull (Exhibit EV5) regarding prohibited signs that do
not form a contract.

On 4% November 2019 I was advised via phone call to the claimant that they
would not be pursuing this case and that a letter to the affect would be in the
post by 6" November 2019. As of this date no such letter has been received. I
have concerns that the Claimant has deliberately misled myself to delay the
Witness Statement being submitted.

Costs on the claim - disproportionate and disingenuous

12.

13.

14.

15.

CPR 44.3 (2) states: "Where the amount of costs is to be assessed on the
standard basis, the court will -

(a) only allow costs which are proportionate to the matters in issue. Costs which
are disproportionate in amount may be disallowed or reduced even if they were
reasonably or necessarily incurred; and

(b) resolve any doubt which it may have as to whether costs were reasonably and
proportionately incurred or were reasonable and proportionate in amount in
favour of the paying party.

Whilst quantified costs can be considered on a standard basis, this Claimant's
purported costs are wholly disproportionate and do not stand up to scrutiny.

The standard wording for parking charge/debt recovery contracts is on the Debt
Recovery Plus website - "no recovery/no fee", thus establishing an argument that
the Claimant is breaching the indemnity principle - claiming reimbursement for a
cost which has never, in fact, been incurred. This is true, whether or not they
used a third party debt collector during the process.

In fact it is averred that the Claimant has not paid or incurred such
damages/costs or 'legal fees' at all. Any debt collection letters were a standard
feature of a low cost business model and are already counted within the parking
charge itself and there has been no legal advice or personal involvement by any
solicitor in churning out this template claim.
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The Parking Eye Ltd v Beavis case is the authority for recovery of the parking
charge itself and no more, since that sum (£85 in Beavis) was held to already
incorporate the minor costs of an automated private parking business model.
There are no losses or damages caused by this business model and the Supreme
Court Judges held that a parking firm not in possession cannot plead any part of
their case in damages.

Unlike this mendacious and greedy Claimant, ParkingEye themselves took on
board the Beavis case outcome and they never add fake costs on top of the
parking charge. It is indisputable that an alleged 'parking charge' penalty is a
sum which the Supreme Court found is already inflated to more than comfortably
cover all costs. The case provides a finding of fact by way of precedent, that the
£85 (or up to a Trade Body ceiling of £100 depending upon the parking firm)
covers the costs of the letters, and all parking firms are very familiar with this
case:

http://www.bailii.org/uk/cases/UKSC/2015/67.html

“at para 98. {re ...The desirability of running that parking scheme at no cost, or
ideally some profit, to themselves} "Against this background, it can be seen that
the £85 charge had two main objects. One was to manage the efficient use of
parking space in the interests of the retail outlets, and of the users of those
outlets who wish to find spaces in which to park their cars [...] The other purpose
was to provide an income stream to enable ParkingEye to meet the costs of
operating the scheme and make a profit from its services..."

at para 193. "Judging by ParkingEye’s accounts, and unless the Chelmsford car
park was out of the ordinary, the scheme also covered ParkingEye's costs of
operation and gave their shareholders a healthy annual profit."

at para 198. "The charge has to be and is set at a level which enables the
managers to recover the costs of operating the scheme. It is here also set at a
level enabling ParkingEye to make a profit.”

Any purported 'legal costs' are also made up out of thin air. Given the fact that
robo-claim solicitors and parking firms process tens of thousands of claims
handled by an admin team or paralegals, the Defendant avers that no solicitor is
likely to have supervised this current batch of cut & paste claims. The court is
invited to note that no named Solicitor has signed the Particulars, in breach of
Practice Direction 22, and rendering the statement of truth a nullity.

According to Ladak v DRC Locums UKEAT/0488/13/LA a Claimant can only
recover the direct and provable costs of the time spent preparing the claim in a
legal capacity, not any administration costs allegedly incurred by already
remunerated administrative staff.

The Protection of Freedoms Act 2012, Schedule 4 (POFA) makes it clear that the
will of Parliament regarding parking on private land is that the only sum
potentially able to be recovered is the sum in any compliant 'Notice to Keeper'
(and the ceiling for a 'parking charge', as set by the Trade Bodies and the DVLA,
is £100). This also depends upon the Claimant fully complying with the statute,
including 'adequate notice' of the parking charge and prescribed documents
served in time/with mandatory wording. It is submitted the claimant has failed on
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all counts and the Claimant is well aware their artificially inflated claim, as
pleaded, constitutes double recovery.

Judges have disallowed all added parking firm 'costs' in County courts up and
down the Country. In Claim number FODP201T on 10th June 2019, District Judge
Taylor sitting at the County Court at Southampton, echoed earlier General
Judgment or Orders of D] Grand (Exhibit EV7), who (when sitting at the
Newport (IOW) County Court in 2018 and 2019) has struck out several parking
firm claims. These include a BPA member serial Claimant (Britannia, using BW
Legal’s robo-claim model) and an IPC member serial Claimant (UKCPM, using
Gladstones’ robo-claim model) yet the Orders have been identical in striking out
both claims without a hearing, with the Judge stating: ‘It is ordered that The
claim is struck out as an abuse of process. The claim contains a substantial
charge additional to the parking charge which it is alleged the Defendant
contracted to pay. This additional charge is not recoverable under the Protection
of Freedoms Act 2012, Schedule 4 nor with reference to the judgment in
ParkingEye v Beavis. It is an abuse of process from the Claimant to issue a
knowingly inflated claim for an additional sum which it is not entitled to recover.
This order has been made by the court of its own initiative without a hearing
pursuant to CPR Rule 3.3(4) of the Civil Procedure Rules 1998..."”

That is not an isolated judgment striking a parking claim out for repeatedly
adding sums they are not entitled to recover. In the Caernarfon Court in Case
number FTQZ4W28 (Vehicle Control Services Ltd v Davies) (Exhibit EV6) on 4%
September 2019, District Judge Jones-Evans stated:

“Upon it being recorded that District Judge Jones-Evans has over a very
significant period of time warned advocates [...] in many cases of this nature
before this court that their claim for £60 is unenforceable in law and is an abuse
of process and is nothing more than a poor attempt to go behind the decision of
the Supreme Court v Beavis which inter alia decided that a figure of £160 as a
global sum claimed in this case would be a penalty and not a genuine pre-
estimate of loss and therefore unenforceable in law and if the practice continued
he would treat all cases as a claim for £160 and therefore a penalty and
unenforceable in law it is hereby declared [...] the claim is struck out and
declared to be wholly without merit and an abuse of process.”

In summary, the Claimant’s particulars disclose no legal basis for the sum
claimed and it is the Defendant’s position that the poorly pleaded claim discloses
no cause of action and no liability in law for any sum at all. The Claimant’s
vexatious conduct from the outset has been intimidating, misleading and indeed
untrue in terms of the added costs alleged and the statements made, in trying to
justify the unjustifiable.

There are several options available within the Courts’ case management powers
to prevent vexatious litigants pursuing a wide range of individuals for matters
which are near-identical, with meritless claims and artificially inflated costs. The
Defendant is of the view that private parking firms operate as vexatious litigants
and that relief from sanctions should be refused.



29.The Court is invited to make an Order of its own initiative, dismissing this claim in
its entirety and to allow such Defendant’s costs as are permissible under Civil

Procedure Rule 27.14 on the indemnity basis, taking judicial note of the wholly
unreasonable conduct of this Claimant.

I believe that the facts stated in this Witness Statement are true.

Signhature

7t November 2019



EV-1 (Parking Sign)






EV-2 (Notice to Keeper)



Pﬁ%ﬁmgLCHARGE NOTICE (PCN)
D )

FORD ]

CEEER 10noEo GHiA X T

GREY

11/04/2018

=3,

On 1 April 2018 the above venicle which was parked at:
ATLANTIC SQUARE, STATION ROAD, WITHAN, CME
2TL

' mrn' 01/04/2078/171:22:50 To: OH/04720718 14:12:44

‘W therefora require paymant of this Parking Charge Nofice, in actordance

‘wilh the parking/terms and conditions clearly stated on the signage

Amount due within 28 days: £100
Reduced amount if paid within 14 days: £680

F THE ISSUE DATE MAY RESULT

FAILURE TO PAY THE AMOU NT DUE WITHIN 28 DAYS O

IN CIVIL ENFORCEMENT LTD (THE CREDITOR)FORWARDING YOUR ACCOUNT TOADEBT
RECOVERY AGENCY AND YOU MAY INCUR ADDITIONAL COSTS.

Payment can be made caline with a debitor credit card at www.ce-servicecouk

it & cheque rade payable to Cril Enforcement toy
=3 Bypost E’:;]?[T-.rghfc:mn;mumrnHuuse,E::hangeH!qs\,Llumod.LE3‘FF

17 Byweb

HOW o £aY o By phone Paymant can be made by debil o credit rard by tebephoning 0115 822 5020
- ; e e k] within 20 el te the above sckdiess,
R T " Protect o Freedams Aot 2012 You can dppesl inwiting anky [y & ¥ AR Cnicral
This Notice I e undes Schedule 4 o the Proteciog mmmul-ekrmﬂw“*‘?”“?"“m‘“mmm"muw Kppeals POPLA] wha I you wih Wil

Yoy 3 i'ﬁ. ol o Wl datalls for P
wulrﬂrw I wﬂp::pmdﬂ:l ITMIM!::I Wﬁﬂfgﬂ m?hmﬂh“mm‘?Fmew ey wl o laget ke
wevine your appedl independeltbe LR Ly nopr il o consle sppeats vk MTERED
I b it il
Jc- mpnr_gtwuﬂmdm_ e

mmEmmm———

e
e L L L]




EV-3 (Schedule 4 of PoFA)



SCHEDULE 4RECOVERY OF UNPAID PARKING CHARGES
Introductory

1(1)This Schedule applies where—

(a)the driver of a vehicle is required by virtue of a relevant obligation to pay parking charges in respect of

the parking of the vehicle on relevant land; and
(b)those charges have not been paid in full.

(2)It is immaterial for the purposes of this Schedule whether or not the vehicle was permitted to be parked

(or to remain parked) on the land.
2(1)In this Schedule—

“the appropriate national authority” means—

in relation to relevant land in England, the Secretary of State; and

in relation to relevant land in Wales, the Welsh Ministers;

“the creditor” means a person who is for the time being entitled to recover unpaid parking charges from the driver

of the vehicle;

“current address for service” means—

(a)
in the case of the keeper, an address which is either—

(M)
an address at which documents relating to civil proceedings could properly be served on the person concerned
under Civil Procedure Rules; or

(it)
the keeper’s registered address (if there is one); or

(b)

in the case of the driver, an address at which the driver for the time being resides or can conveniently be contacted,;
“driver” includes, where more than one person is engaged in the driving of the vehicle, any person so engaged;

“keeper” means the person by whom the vehicle is kept at the time the vehicle was parked, which in the case of a

registered vehicle is to be presumed, unless the contrary is proved, to be the registered keeper;
“notice to driver” means a notice given in accordance with paragraph 7;
“notice to keeper” means a notice given in accordance with paragraph 8 or 9 (as the case may be);

“parking charge”—
(a)
in the case of a relevant obligation arising under the terms of a relevant contract, means a sum in the nature of a

fee or charge, and



(b)
in the case of a relevant obligation arising as a result of a trespass or other tort, means a sum in the nature of

damages,
however the sum in question is described;

“registered address” means, in relation to the keeper of a registered vehicle, the address described in
paragraph 11(3)(b) (as provided by the Secretary of State in response to the application for the keeper’s details
required by paragraph 11);

“registered keeper”, in relation to a registered vehicle, means the person in whose name the vehicle is registered;

“registered vehicle” means a vehicle which is for the time being registered under the Vehicle Excise and

Registration Act 1994;

“relevant contract” means a contract (including a contract arising only when the vehicle was parked on the relevant
land) between the driver and a person who is—

(a)
the owner or occupier of the land; or

(b)
authorised, under or by virtue of arrangements made by the owner or occupier of the land, to enter into a contract

with the driver requiring the payment of parking charges in respect of the parking of the vehicle on the land;
“relevant land” has the meaning given by paragraph 3;

“relevant obligation” means—

(a)
an obligation arising under the terms of a relevant contract; or

(b)
an obligation arising, in any circumstances where there is no relevant contract, as a result of a trespass or other

tort committed by parking the vehicle on the relevant land;

“vehicle” means a mechanically-propelled vehicle or a vehicle designed or adapted for towing by a mechanically-

propelled vehicle.

(2)The reference in the definition of “parking charge” to a sum in the nature of damages is to a sum of

which adequate notice was given to drivers of vehicles (when the vehicle was parked on the relevant land).
(3)For the purposes of sub-paragraph (2) “adequate notice” means notice given by—

(a)the display of one or more notices in accordance with any applicable requirements prescribed in

regulations under paragraph 12 for, or for purposes including, the purposes of sub-paragraph (2); or
(b)where no such requirements apply, the display of one or more notices which—
(i)specify the sum as the charge for unauthorised parking; and

(ii)are adequate to bring the charge to the notice of drivers who park vehicles on the relevant land.



3(1)In this Schedule “relevant land” means any land (including land above or below ground level) other

than—

(a)a highway maintainable at the public expense (within the meaning of section 329(1) of the Highways Act

1980);
(b)a parking place which is provided or controlled by a traffic authority;

©any land (not falling within paragraph (a) or (b)) on which the parking of a vehicle is subject to statutory

control.
(2)In sub-paragraph (1)(b)—
“parking place” has the meaning given by section 32(4)(b) of the Road Traffic Regulation Act 1984;

“traffic authority” means each of the following—

(a)
the Secretary of State;
(b)
the Welsh Ministers;
©
Transport for London;
(d)
the Common Council of the City of London;
©
the council of a county, county borough, London borough or district;
(f)
a parish or community council;
(9

the Council of the Isles of Scilly.

(3)For the purposes of sub-paragraph (1)© the parking of a vehicle on land is “subject to statutory control” if
any statutory provision imposes a liability (whether criminal or civil, and whether in the form of a fee or
charge or a penalty of any kind) in respect of the parking on that land of vehicles generally or of vehicles of

a description that includes the vehicle in question.

(4)In sub-paragraph (3) “statutory provision” means any provision (apart from this Schedule) contained in—
(a)any Act (including a local or private Act), whenever passed; or

(b)any subordinate legislation, whenever made,

and for this purpose “subordinate legislation” means an Order in Council or any order, regulations, byelaws

or other legislative instrument.

Right to claim unpaid parking charges from keeper of vehicle

4(1)The creditor has the right to recover any unpaid parking charges from the keeper of the vehicle.



(2)The right under this paragraph applies only if—
(a)the conditions specified in paragraphs 5, 6, 11 and 12 (so far as applicable) are met; and

(b)the vehicle was not a stolen vehicle at the beginning of the period of parking to which the unpaid parking

charges relate.

(3)For the purposes of the condition in sub-paragraph (2)(b), the vehicle is to be presumed not to be a

stolen vehicle at the material time, unless the contrary is proved.

(4)The right under this paragraph may only be exercised after the end of the period of 28 days beginning

with the day on which the notice to keeper is given.

(5)The maximum sum which may be recovered from the keeper by virtue of the right conferred by this
paragraph is the amount specified in the notice to keeper under paragraph 8(2)© or (d) or, as the case may
be, 9(2)(d) (less any payments towards the unpaid parking charges which are received after the time so
specified).

(6)Nothing in this paragraph affects any other remedy the creditor may have against the keeper of the
vehicle or any other person in respect of any unpaid parking charges (but this is not to be read as

permitting double recovery).

(7)The right under this paragraph is subject to paragraph 13 (which provides for the right not to apply in

certain circumstances in the case of a hire vehicle).

Conditions that must be met for purposes of paragraph 4
5(1)The first condition is that the creditor—

(a)has the right to enforce against the driver of the vehicle the requirement to pay the unpaid parking

charges; but

(b)is unable to take steps to enforce that requirement against the driver because the creditor does not know

both the name of the driver and a current address for service for the driver.

(2)Sub-paragraph (1)(b) ceases to apply if (at any time after the end of the period of 28 days beginning with
the day on which the notice to keeper is given) the creditor begins proceedings to recover the unpaid

parking charges from the keeper.
6(1)The second condition is that the creditor (or a person acting for or on behalf of the creditor)—

(a)has given a notice to driver in accordance with paragraph 7, followed by a notice to keeper in

accordance with paragraph 8; or
(b)has given a notice to keeper in accordance with paragraph 9.

(2)If a notice to driver has been given, any subsequent notice to keeper must be given in accordance with

paragraph 8.



7(1)A notice which is to be relied on as a notice to driver for the purposes of paragraph 6(1)(a) is given in

accordance with this paragraph if the following requirements are met.
(2)The notice must—

(a)specify the vehicle, the relevant land on which it was parked and the period of parking to which the

notice relates;

(b)inform the driver of the requirement to pay parking charges in respect of the specified period of parking
and describe those charges, the circumstances in which the requirement arose (including the means by

which it was brought to the attention of drivers) and the other facts that made those charges payable;

©inform the driver that the parking charges relating to the specified period of parking have not been paid in
full and specify the total amount of the unpaid parking charges relating to that period, as at a time which
is—

(i)specified in the notice; and

(ii)no later than the time specified under paragraph (f);

(d)inform the driver of any discount offered for prompt payment and the arrangements for the resolution of

disputes or complaints that are available;
©identify the creditor and specify how and to whom payment may be made;
(f)specify the time when the notice is given and the date.

(3)The notice must relate only to a single period of parking specified under sub-paragraph (2)(a) (but this

does not prevent the giving of separate notices each specifying different parts of a single period of parking).
(4)The notice must be given—

(a)before the vehicle is removed from the relevant land after the end of the period of parking to which the

notice relates, and
(b)while the vehicle is stationary,
by affixing it to the vehicle or by handing it to a person appearing to be in charge of the vehicle.

(5)In sub-paragraph (2)(d) the reference to arrangements for the resolution of disputes or complaints

includes—

(a)any procedures offered by the creditor for dealing informally with representations by the driver about the

notice or any matter contained in it; and

(b)any arrangements under which disputes or complaints (however described) may be referred by the

driver to independent adjudication or arbitration.

8(1)A notice which is to be relied on as a notice to keeper for the purposes of paragraph 6(1)(a) is given in

accordance with this paragraph if the following requirements are met.



(2)The notice must—

(a)specify the vehicle, the relevant land on which it was parked and the period of parking to which the

notice relates;

(b)inform the keeper that the driver is required to pay parking charges in respect of the specified period of

parking and that the parking charges have not been paid in full;

Ostate that a notice to driver relating to the specified period of parking has been given and repeat the

information in that notice as required by paragraph 7(2)(b), (c) and (f);

(d)if the unpaid parking charges specified in that notice to driver as required by paragraph 7(2)© have been

paid in part, specify the amount that remains unpaid, as at a time which is—
(i)specified in the notice to keeper, and

(ii)no later than the end of the day before the day on which the notice is either sent by post or, as the case

may be, handed to or left at a current address for service for the keeper (see sub-paragraph (4));

©state that the creditor does not know both the name of the driver and a current address for service for the

driver and invite the keeper—
(i)to pay the unpaid parking charges; or

(ii)if the keeper was not the driver of the vehicle, to notify the creditor of the name of the driver and a

current address for service for the driver and to pass the notice on to the driver;

(fjwarn the keeper that if, at the end of the period of 28 days beginning with the day after that on which the

notice to keeper is given—

(i)the amount of the unpaid parking charges (as specified under paragraph © or (d)) has not been paid in

full, and
(ii)the creditor does not know both the name of the driver and a current address for service for the driver,

the creditor will (if all the applicable conditions under this Schedule are met) have the right to recover from

the keeper so much of that amount as remains unpaid;

(g)inform the keeper of any discount offered for prompt payment and the arrangements for the resolution of

disputes or complaints that are available;
(h)identify the creditor and specify how and to whom payment or notification to the creditor may be made;
(i)specify the date on which the notice is sent (if it is sent by post) or given (in any other case).

(3)The notice must relate only to a single period of parking specified under sub-paragraph (2)(a) (but this
does not prevent the giving of separate notices which each specify different parts of a single period of

parking).

(4)The notice must be given by—



(a)handing it to the keeper, or leaving it at a current address for service for the keeper, within the relevant

period; or

(b)sending it by post to a current address for service for the keeper so that it is delivered to that address

within the relevant period.

(5)The relevant period for the purposes of sub-paragraph (4) is the period of 28 days following the period of

28 days beginning with the day after that on which the notice to driver was given.

(6)A notice sent by post is to be presumed, unless the contrary is proved, to have been delivered (and so
“given” for the purposes of sub-paragraph (4)) on the second working day after the day on which it is
posted; and for this purpose “working day” means any day other than a Saturday, Sunday or a public

holiday in England and Wales.
(7)When the notice is given it must be accompanied by any evidence prescribed under paragraph 10.

(8)In sub-paragraph (2)(g) the reference to arrangements for the resolution of disputes or complaints

includes—

(a)any procedures offered by the creditor for dealing informally with representations by the keeper about

the notice or any matter contained in it; and

(b)any arrangements under which disputes or complaints (however described) may be referred by the

keeper to independent adjudication or arbitration.

9(1)A notice which is to be relied on as a notice to keeper for the purposes of paragraph 6(1)(b) is given in

accordance with this paragraph if the following requirements are met.
(2)The notice must—

(a)specify the vehicle, the relevant land on which it was parked and the period of parking to which the

notice relates;

(b)inform the keeper that the driver is required to pay parking charges in respect of the specified period of

parking and that the parking charges have not been paid in full;

©describe the parking charges due from the driver as at the end of that period, the circumstances in which
the requirement to pay them arose (including the means by which the requirement was brought to the

attention of drivers) and the other facts that made them payable;
(d)specify the total amount of those parking charges that are unpaid, as at a time which is—
(i)specified in the notice; and

(ii)no later than the end of the day before the day on which the notice is either sent by post or, as the case

may be, handed to or left at a current address for service for the keeper (see sub-paragraph (4));

©state that the creditor does not know both the name of the driver and a current address for service for the

driver and invite the keeper—



(i)to pay the unpaid parking charges; or

(ii)if the keeper was not the driver of the vehicle, to notify the creditor of the name of the driver and a

current address for service for the driver and to pass the notice on to the driver;

(fiwarn the keeper that if, after the period of 28 days beginning with the day after that on which the notice is

given—
(i)the amount of the unpaid parking charges specified under paragraph (d) has not been paid in full, and
(ii)the creditor does not know both the name of the driver and a current address for service for the driver,

the creditor will (if all the applicable conditions under this Schedule are met) have the right to recover from

the keeper so much of that amount as remains unpaid;

(g)inform the keeper of any discount offered for prompt payment and the arrangements for the resolution of

disputes or complaints that are available;
(h)identify the creditor and specify how and to whom payment or notification to the creditor may be made;
(i)specify the date on which the notice is sent (where it is sent by post) or given (in any other case).

(3)The notice must relate only to a single period of parking specified under sub-paragraph (2)(a) (but this
does not prevent the giving of separate notices which each specify different parts of a single period of

parking).
(4)The notice must be given by—

(a)handing it to the keeper, or leaving it at a current address for service for the keeper, within the relevant

period; or
(b)sending it by post to a current address for service for the keeper so that it is delivered to that address

within the relevant period.

(5)The relevant period for the purposes of sub-paragraph (4) is the period of 14 days beginning with the
day after that on which the specified period of parking ended.

(6)A notice sent by post is to be presumed, unless the contrary is proved, to have been delivered (and so
“given” for the purposes of sub-paragraph (4)) on the second working day after the day on which it is
posted; and for this purpose “working day” means any day other than a Saturday, Sunday or a public

holiday in England and Wales.
(7)When the notice is given it must be accompanied by any evidence prescribed under paragraph 10.

(8)In sub-paragraph (2)(g) the reference to arrangements for the resolution of disputes or complaints

includes—

(a)any procedures offered by the creditor for dealing informally with representations by the keeper about

the notice or any matter contained in it; and



(b)any arrangements under which disputes or complaints (however described) may be referred by the

keeper to independent adjudication or arbitration.

10(1)The appropriate national authority may by regulations made by statutory instrument prescribe
evidence which must accompany a notice which is to be relied on as a notice to keeper for the purposes of

paragraph 6(1)(a) or paragraph 6(1)(b) (as the case may be).
(2)The regulations may in particular make provision as to—

(a)the means by which any prescribed evidence is to be generated or otherwise produced (which may
include a requirement to use equipment of a kind approved for the purpose by a person specified in the

regulations); or

(b)the circumstances in which any evidence is, or is not, required to accompany a notice to keeper.
(3)The regulations may—

(a)include incidental, supplementary, transitional, transitory or saving provision;

(b)make different provision for different purposes.

11(1)The third condition is that—

(a)the creditor (or a person acting for or on behalf of the creditor) has made an application for the keeper’s

details in relation to the period of parking to which the unpaid parking charges relate;

(b)the application was made during the relevant period for the purposes of paragraph 8(4) (where a notice

to driver has been given) or 9(4) (where no notice to driver has been given);
©the information sought by the application is provided by the Secretary of State to the applicant.
(2)The third condition only applies if the vehicle is a registered vehicle.

(3)In this paragraph “application for the keeper’s details” means an application for the following information
to be provided to the applicant by virtue of regulations made under section 22(1)© of the Vehicle Excise

and Registration Act 1994—

(a)the name of the registered keeper of the vehicle during the period of parking to which the unpaid parking

charges relate; and

(b)the address of that person as it appears on the register (or, if that person has ceased to be the

registered keeper, as it last appeared on the register).

12(1)The fourth condition is that any applicable requirements prescribed under this paragraph were met at

the beginning of the period of parking to which the unpaid parking charges relate.

(2)The appropriate national authority may by regulations made by statutory instrument prescribe
requirements as to the display of notices on relevant land where parking charges may be incurred in

respect of the parking of vehicles on the land.



(3)The provision made under sub-paragraph (2) may, in particular, include provision—
(a)requiring notices of more than one kind to be displayed on any relevant land;

(b)as to the content or form of any notices required to be displayed; and

©as to the location of any notices required to be displayed.

(4)Regulations under this paragraph may—

(a)include incidental, supplementary, transitional, transitory or saving provision;

(b)make different provision for different areas or purposes.

Hire vehicles

13(1)This paragraph applies in the case of parking charges incurred in respect of the parking of a vehicle

on relevant land if—

(a)the vehicle was at the time of parking hired to any person under a hire agreement with a vehicle-hire

firm; and

(b)the keeper has been given a notice to keeper within the relevant period for the purposes of

paragraph 8(4) or 9(4) (as the case may be).

(2)The creditor may not exercise the right under paragraph 4 to recover from the keeper any unpaid
parking charges specified in the notice to keeper if, within the period of 28 days beginning with the day after

that on which that notice was given, the creditor is given—

(a)a statement signed by or on behalf of the vehicle-hire firm to the effect that at the material time the

vehicle was hired to a named person under a hire agreement;

(b)a copy of the hire agreement; and

©a copy of a statement of liability signed by the hirer under that hire agreement.
(3)The statement of liability required by sub-paragraph (2)© must—

(a)contain a statement by the hirer to the effect that the hirer acknowledges responsibility for any parking

charges that may be incurred with respect to the vehicle while it is hired to the hirer;

(b)include an address given by the hirer (whether a residential, business or other address) as one at which

documents may be given to the hirer;

(and it is immaterial whether the statement mentioned in paragraph (a) relates also to other charges or

penalties of any kind).

(4)A statement required by sub-paragraph (2)(a) or (c) must be in such form (if any) as may be prescribed

by the appropriate national authority by regulations made by statutory instrument.

(5)The documents mentioned in sub-paragraph (2) must be given by—



(a)handing them to the creditor;

(b)leaving them at any address which is specified in the notice to keeper as an address at which

documents may be given to the creditor or to which payments may be sent; or

©sending them by post to such an address so that they are delivered to that address within the period

mentioned in that sub-paragraph.
(6)In this paragraph and paragraph 14—
(a)“hire agreement” means an agreement which—

(i)provides for a vehicle to be let to a person (“the hirer”) for a period of any duration (whether or not the

period is capable of extension by agreement between the parties); and
(ii)is not a hire-purchase agreement within the meaning of the Consumer Credit Act 1974;

(b)any reference to the currency of a hire agreement includes a reference to any period during which, with
the consent of the vehicle-hire firm, the hirer continues in possession of the vehicle as hirer, after the expiry

of any period specified in the agreement but otherwise on terms and conditions specified in it; and
©"vehicle-hire firm” means any person engaged in the hiring of vehicles in the course of a business.
14(1)lf—

(a)the creditor is by virtue of paragraph 13(2) unable to exercise the right to recover from the keeper any

unpaid parking charges mentioned in the notice to keeper, and

(b)the conditions mentioned in sub-paragraph (2) below are met,

the creditor may recover those charges (so far as they remain unpaid) from the hirer.
(2)The conditions are that—

(a)the creditor has within the relevant period given the hirer a notice in accordance with sub-paragraph (5)
(a “notice to hirer”), together with a copy of the documents mentioned in paragraph 13(2) and the notice to

keeper;
(b)a period of 21 days beginning with the day on which the notice to hirer was given has elapsed; and

©the vehicle was not a stolen vehicle at the beginning of the period of parking to which the unpaid parking

charges relate.

(3)In sub-paragraph (2)(a) “the relevant period” is the period of 21 days beginning with the day after that on

which the documents required by paragraph 13(2) are given to the creditor.

(4)For the purposes of sub-paragraph (2)© a vehicle is to be presumed not to be a stolen vehicle at the

material time, unless the contrary is proved.

(5)The notice to hirer must—



(a)inform the hirer that by virtue of this paragraph any unpaid parking charges (being parking charges

specified in the notice to keeper) may be recovered from the hirer;
(b)refer the hirer to the information contained in the notice to keeper;

©warn the hirer that if, after the period of 21 days beginning with the day after that on which the notice to
hirer is given, the amount of unpaid parking charges referred to in the notice to keeper under
paragraph 8(2)(f) or 9(2)(f) (as the case may be) has not been paid in full, the creditor will (if any applicable

requirements are met) have the right to recover from the hirer so much of that amount as remains unpaid;

(d)inform the hirer of any discount offered for prompt payment and the arrangements for the resolution of

disputes or complaints that are available;

©identify the creditor and specify how and to whom payment may be made; and

(f)specify the date on which the notice is sent (if it is sent by post) or given (in any other case).
(6)The documents mentioned in sub-paragraph (2)(a) must be given by—

(a)handing them to the hirer;

(b)leaving them at an address which is either—

(i)an address specified in the statement of liability mentioned in paragraph 13(2)© as an address at which

documents may be given to the hirer; or

(ii)an address at which documents relating to civil proceedings could properly be served on the hirer under

Civil Procedure Rules; or

©sending them by post to such an address so that they are delivered to that address within the relevant

period for the purposes of sub-paragraph (2)(a).

(7)In sub-paragraph (5)(d) the reference to arrangements for the resolution of disputes or complaints

includes—

(a)any procedures offered by the creditor for dealing informally with representations by the hirer about the

notice or any matter contained in it; and

(b)any arrangements under which disputes or complaints (however described) may be referred by the hirer

to independent adjudication or arbitration.

Application to Crown vehicles etc
15(1)The provisions of this Schedule apply to—

(a)vehicles in the public service of the Crown that are required to be registered under the Vehicle Excise

and Registration Act 1994 (other than a vehicle exempted by sub-paragraph (2)), and
(b)any person in the public service of the Crown who is the keeper of a vehicle falling within paragraph (a).

(2)But this Schedule does not apply in relation to a vehicle that—



(a)at the relevant time is used or appropriated for use for naval, military or air force purposes, or

(b)belongs to any visiting forces (within the meaning of the Visiting Forces Act 1952) or is at the relevant

time used or appropriated for use by such forces.

Power to amend Schedule

16(1)The appropriate national authority may by order made by statutory instrument amend this Schedule

for the purpose of—
(a)amending the definition of “relevant land” in paragraph 3;

(b)adding to, removing or amending any of the conditions to which the right conferred by paragraph 4 is for

the time being subject.

(2)The power to amend this Schedule for the purpose mentioned in sub-paragraph (1)(b) includes, in

particular, power to add to, remove or amend—
(a)any provisions that are applicable for the purposes of a condition; and

(b)any powers of the appropriate national authority to prescribe anything for the purposes of a condition by

regulations made by statutory instrument.
(3)An order under this paragraph may—
(a)include incidental, supplementary, transitional, transitory or saving provision;

(b)make different provision for different purposes.

Parliamentary procedure

17(1)A statutory instrument containing regulations under any provision of this Schedule is subject to

annulment by—
(a)a resolution of either House of Parliament (in the case of regulations made by the Secretary of State); or

(b)a resolution of the National Assembly for Wales (in the case of regulations made by the Welsh

Ministers).
(2)A statutory instrument containing an order made under paragraph 16—

(a)in the case of an order of the Secretary of State, is not to be made unless a draft of the instrument has

been laid before, and approved by a resolution of, each House of Parliament;

(b)in the case of an order of the Welsh Ministers, is not to be made unless a draft of the instrument has

been laid before, and approved by a resolution of, the National Assembly for Wales.
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64. MR JUSTICE JACKSON: This judgment is in six parts, namely:
Part 1. Introduction
Part 2. The Facts
Part 3. The Present Proceedings
Part 4. The Date of the Notice
Part 5. The Effect of the Extra Day
Part 6. Conclusion

Part 1. Introduction

This is a case about two parking tickets. The claimant in these proceedings is the Council
of the London Borough of Barnet, to which I shall refer as “Barnet”. The defendant in
these proceedings is the Parking Adjudicator who issued a written decision dated 6%
March 2006. Mr Hugh Moses is the motorist to whom the two parking tickets the subject
of this action relate. Mr Moses is identified in these proceedings as an interested party.

The correct name for what is commonly called a parking ticket is “Penalty Charge
Notice”. This is generally abbreviated to “PCN”. I shall adopt that abbreviation.

I must now outline the statutory framework within which this litigation arises. For many
years, the contravention of parking controls was a criminal offence prosecuted in the
Magistrates’ Courts. The Road Traffic Act 1991 (to which I shall refer as the “1991
Act”) introduced a new scheme for the civil enforcement of parking controls. Under the
new scheme, the enforcement of parking controls is carried out by local authorities. A
range of financial penalties are payable for the contravention of parking controls. Under
this scheme, the owner of the vehicle rather than the driver is liable for the penalty,
subject to certain exceptions.

Section 66 of the 1991 Act is headed “Parking penalties in London” and it provides as
follows:

“(1) Where, in the case of a stationary vehicle in a designated parking place,
a parking attendant has reason to believe that a penalty charge is payable
with respect to the vehicle, he may - -

(a) fix a penalty charge notice to the vehicle; or

(b) give such a notice to the person appearing to him to be in
charge of the vehicle.

(2) For the purposes of this part of this Act, a penalty charge is payable
with respect to a vehicle by the owner of the vehicle if - -

(a) the vehicle has been left - -

(i) otherwise than as uthorized by or under any order relating



to the designated parking place; or
(i1) beyond the period of parking which has been paid for;

(b) no parking charge payable with respect to the vehicle has
been paid; or

I there has, with respect to the vehicle, been a contravention of,
or failure to comply with, any provision made by or under
any order relating to the designated parking place.

(3) A penalty charge notice must state - -

(a) the grounds on which the parking attendant believes that a
penalty charge is payable with respect to the vehicle;

(b) the amount of the penalty charge which is payable;

I that the penalty charge must be paid before the end of the period
of 28 days beginning with the date of the notice;

(d) that if the penalty charge is paid before the end of the period
of 14 days beginning with the date of the notice, the
amount of the penalty charge will be reduced by the
specified proportion;

I that, if the penalty charge is not paid before the end of the 28
day period, a notice to owner may be served by the London
authority on the person appearing to them to be the owner
of the vehicle;

(f) the address to which payment of the penalty charge must be
sent.

(4) In subsection (3)(d) above “specified proportion” means such
proportion applicable to all cases, as may be determined by the London
authorities acting through the Joint Committee . . .

(7) Schedule 6 to this Act shall have effect with respect to penalty charges,
notices to owners and other matters supplementing the provisions of this
section.”

In this judgment I shall use the term “serve” as a compendious term to embrace the two
alternative methods of delivering a PCN set out in section 66(1) of the 1991 Act.

Schedule 6 to the 1991 Act provides:
“1(1) Where - -

(a) a penalty charge notice has been issued with respect to a
vehicle under section 66 of this Act; and



(b) the period of 28 days for payment of the penalty charge has
expired without that charge being paid,

the London authority concerned may serve a notice (“a notice to owner”)
on the person who appears to them to have been the owner of the vehicle
when the alleged contravention occurred . . .

2(1) Where it appears to the recipient that one or other of the grounds
mentioned in subparagraph (4) below are satisfied, he may make
representations to that effect to the London authority who served the notice
on him.

(2) Any representations under this paragraph must be made in such form
as may be specified by the London authorities, acting through the Joint
Committee.

(3) The authority may disregard any such representations which are
received by them after the end of the period of 28 days beginning with the
date on which the notice was served.

(4) The grounds are - -
(a) that the recipient - -
(i) never was the owner of the vehicle in question;

(i1) had ceased to be its owner before the date on which the
alleged contravention occurred; or

(iii) became its owner after that date;
(b) that the alleged contravention did not occur;

I that the vehicle had been permitted to remain at rest in the
parking place by a person who was in control of the
vehicle without the consent of the owner;

(d) that the relevant designation order is invalid;
I that the recipient is a vehicle hire firm and - -

(64)the vehicle in question was at the material time hired from
that firm under a vehicle hiring agreement; and

(ii) the person hiring it had signed a statement of liability
acknowledging his liability in respect of any penalty
charge notice fixed to the vehicle during the currency of
the hiring agreement;

(f) that the penalty charge exceeded the amount applicable in the
circumstances of the case . . .
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(7) It shall be the duty of an authority to whom representations are duly
made under this paragraph - -

(a) to consider them and any supporting evidence which the
person making them provides; and

(b) to serve on that person notice of their decision as to whether
they accept that the ground in question has been
established.”

Paragraph 5 of Schedule 6 to the 1991 Act enables the vehicle owner to appeal against
an adverse decision to a Parking Adjudicator. Any reference in this judgment to
“Adjudicator” is a reference to a Parking Adjudicator.

The Road Traffic (Parking Adjudicators) (London) Regulations 2003 provide for appeals
to be brought against the decisions of Parking Adjudicators. An appeal may take the
form of a review on paper, or it may be dealt with at a hearing if either party so requests.
The person hearing the appeal will be another Parking Adjudicator of equal status to the
first Adjudicator.

As can be seen from section 66 of the 1991 Act and from Schedule 6 to that Act, the
scheme as originally established related only to London. However, the scheme has
subsequently been extended to a number of other areas around the country. By way of
example, the Road Traffic (Permitted Parking Area and Special Parking Area)
(Metropolitan Borough of Bury) Order 2002 provides that section 66 of the 1991 Act and
Schedule 6 to that Act should apply, subject to certain modifications, to the Metropolitan
Borough of Bury.

The London Local Authorities Act 2000 (to which I shall refer as “the 2000 Act”)
contains provisions which amplify the scheme for civil enforcement of parking controls.
Section 4 of the 2000 Act provides that where a contravention of parking control is
detected by camera, a PCN may be served by post on the relevant vehicle owner within
28 days of the contravention. Section 5 of the 2000 Act provides that in a situation where
a parking attendant is prevented from issuing a PCN, then a PCN in relation to that
contravention may be served by post on the vehicle owner within 28 days.

Having outlined the statutory framework, I must now turn to the facts of the present case.

Part 2. The Facts

64. On the morning of 315 March 2005, Mr Moses parked his Mercedes car in a residents’
parking space at Woodville Road in Barnet. A parking attendant observed the vehicle
and issued a PCN which read as follows:

“PENALTY CHARGE NOTICE
Road Traffic Act 1991 (AS AMENDED)
Number: BA25117544  VRM: Y5620LF

Make: Mercedes

Contravention believed committed: 15.



Parked in a Residents’ parking space without clearly displaying a valid
Residents’ parking permit.

Street: WOODVILLE ROAD (BX).

Date: 31/03/05.

Time: 11.27.

A PENALTY CHARGE OF £80 IS DUE WITHIN 28 DAYS OF ISSUE.

£40 will be accepted in full and final settlement if received within 14 days
of the date of this notice.

Parking Attendant No: 201.”
There is then a line of perforations, below which there is a slip reading as follows:
“Number: BA25117544
Date of offence: 31/03/05
Total charge fee: 80.00
Discount if paid within 14 days: 40.00
Payment enclosed

A receipt will not be issued unless requested and a stamped addressed
envelope is provided.”

On the back of the PCN there are various pieces of information provided, including the
address to which payment should be sent, and the following piece of information:

“If the discounted payment is not received within 14 days, and full payment
is not made within 28 days the registered keeper or the person who the
borough believes to be the owner of the vehicle may receive a Notice to
Owner asking for payment.”

The parking attendant either fixed the notice to the vehicle or handed it to Mr Moses. On
the evidence, it is unclear which method of service was employed.

A little while later, Mr Moses drove to Golders Green Road and parked his car there. His
car attracted the attention of a different parking attendant who issued a PCN which read
as follows:

“PENALTY CHARGE NOTICE
Road Traffic Act 1991 (AS AMENDED)
Number: BA 30078011  VRM: Y5620LF

Make: Mercedes.

Contravention believed committed: 01



15.

16.

17.

18.

19.

Parked in a restricted street during prescribed hours.

Street: GOLDERS GREEN ROAD (BX)

Date: 31/03/05

Time 12:05

A PENALTY CHARGE OF £80 IS DUE WITHIN 28 DAYS OF ISSUE.

£40.00 will be accepted in full and final settlement if received within 14
days of this notice.

Parking Attendant No: 230.”
There was then a perforated line. Below that is a tear -off slip reading:
“Number: BA30078011
Date of offence: 31/03/05
Total charge/fee: 80.00
Discount if paid within 14 days: 40.00.”
On the back of the PCN there is the same information as was given on the other PCN.

The parking attendant attempted to serve the PCN, but it is now accepted that Mr Moses
successfully drove away before service was achieved.

Mr Moses did not pay within 28 days the penalty charge which had been demanded in
either of the PCNs. Accordingly, Barnet sent a notice to owner in respect of each PCN
to Mr Moses in accordance with paragraph 1 of Schedule 6 to the 1991 Act. Mr Moses
made representations to Barnet, pursuant to paragraph 2 of Schedule 6, in respect of each
of the two incidents. Unfortunately, those representations have not been put in evidence.
So I cannot enumerate the points taken by Mr Moses in those representations. Suffice it
to say that the representations did not find favour with Barnet. Barnet decided that the
grounds relied upon by Mr Moses had not been established.

Mr Moses appealed against Barnet’s two adverse decisions to a Parking Adjudicator,
pursuant to paragraph 5 of Schedule 6 to the 1991 Act. Mr Moses’ two notices of appeal
have not been put in evidence and so I can only speculate about what they said.

Mr Moses’ two appeals were heard together by Mr Timothy Thorne, a Parking
Adjudicator, on a date which is not revealed by the bundle. Mr Moses was represented
by Mr Barry Segal at the hearing. Mr Moses gave oral evidence in support of the two
appeals, and he also put in written evidence. Barnet submitted written evidence but was
not represented at the hearing of the appeals.

Mr Thorne, having considered the oral and written evidence, allowed both appeals in two
written decisions dated 18™ February 2006. Mr Thorne’s reasons in respect of the first
appeal read as follows:
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21.

“After hearing oral evidence from Mr Moses I am satisfied that he is an
honest and reliable witness. I accept that when he parked his vehicle in the
residents’ bay he properly displayed a valid visitor’s permit and that such
permit was properly displayed at the time the PCN was issued. He supplied
me with the original permit and his evidence was corroborated by the
written statement of Mrs Anne Kramer. [ therefore conclude that the
respondent has failed to prove on a balance of probabilities that the alleged
contravention occurred and I therefore allow the appeal on the merits of the
case.

In addition, it was submitted by Mr Segal that the PCN was invalid in any
event as it did not contain the date of issue. He argued therefore that the
PCN was not issued in accordance with the provisions of section 66 Road
Traffic Act 1991. He relied upon the analysis of this legislation made by a
Parking Adjudicator in the case of McArthur v Bury Metropolitan
Council [Case No BC 188]. This decision is not binding on me but is
persuasive. I agree with the reasoning of the decision and I am satisfied
that the PCN in this case is invalidated by its failure to specify the date of
issue (as opposed to the date of alleged contravention). The appeal is
therefore allowed for all of the reasons specified above.”

Mr Thorne’s reasons in respect of the second appeal read as follows:

“After hearing oral evidence from Mr Moses | am satisfied that he is a
honest and reliable witness. 1 accept that he has a clear and accurate
recollection of the relevant incident and that, upon seeing the Attendant, he
drove off before the Attendant had an opportunity of serving the PCN. 1
therefore conclude that the respondent has failed to prove on a balance of
probabilities that the PCN was lawfully issued by being attached to the
vehicle or handed to the driver.

I therefore allow the appeal on the merits of the case.

In addition, it was submitted by Mr Segal that the PCN was invalid in any
event as it did not contain the date of issue. He argued therefore that the
PCN was not issued in accordance with the provisions of section 66 Road
Traffic Act 1991. He relied upon the analysis of this legislation made by a
National Parking Adjudicator in the case of McArthur v Bury
Metropolitan Council [Case No BC 188]. This decision is not binding on
me but is persuasive. [ agree with the reasoning of the decision and I am
satisfied that the PCN in this case is invalidated by its failure to specify the
date of issue (as opposed to the date of alleged contravention). The appeal
is therefore allowed for all of the reasons specified above.”

Barnet accepted the Adjudicator’s factual decisions in respect of both alleged
contraventions. Accordingly, Barnet no longer pursued Mr Moses for payment in respect
of either PCN. Nevertheless, Barnet took the view that the second reason given by the
Adjudicator in each appeal decision was legally incorrect. The second reason was, in
each case, that the PCN did not comply with section 66 of the 1991 Act.
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Since Barnet has issued many PCNs in similar form, the Adjudicator’s decisions had far
reaching consequences. Accordingly, on 27" February 2006, Barnet appealed against
Mr Thorne’s two decisions, pursuant to the 2003 Regulations. Barnet served a single
“application to review and vary” in respect of both matters. Barnet challenged only the
second of the two reasons given by the Adjudicator, namely the invalidity of the PCNs.
Barnet did not request an oral hearing and it did not seek to call evidence.

Barnet’s application dated 27" February was referred to a different Parking Adjudicator,
Mr Austin Wilkinson. Mr Wilkinson dismissed that application in a written decision
dated 6™ March 2006. The core passages in Mr Wilkinson’s decision read as follows:

“The issues exercising the Adjudicators in both McArthur and Al’s Bar
were more extensive and fundamental than is suggested in the Council’s
submissions. In both cases the Adjudicators had to consider the wording
of the relevant PCNs and apply to them the requirements of section 66. In
concluding as they did, both Adjudicators specifically pointed out that the
need for substantial compliance was because section 66(3)(c,d and e)
required the recipient of the Notice to have communicated to him/her a
certainty as to the requirement to pay AND certainty in the period of time
given for the payment. There must therefore be a ‘date of the notice’ and
there must be a description of the payment period for both the full penalty
and the discounted penalty which refers to that date: ‘beginning with the
date of the notice’.

In these instant appeals the date half way up the PCN is simply a ‘date’. In
fact it is the date of the allegation (as a result of section 66(3)(a)).

The base of the PCN has a payment tear -off slip. Strictly this might be
regarded as not being part of the PCN at all - - the view of the Adjudicator
in McArthur. Buteven if it were an integral part, it does not refer to a date
of the Notice. It refers to a date of contravention - - exactly the same thing
as the date of the allegation further up. (In fact the sample PCN does this.
The ACTUAL notices adjudged by the Adjudicator referred to a date of
‘offence’. De -criminalised contraventions are not offences and have not
been so since 1991.)

The PCNs inform the recipient that the penalty ‘. . . is due within 28 days
of issue’. This wording is fundamentally non -compliant for two reasons:

(1) It does not refer to any date; and none of the date positions relied upon
are dates ‘of issue’. There should be a date of notice described as such and
it should relate to the description of time period.

(2) The time period is plainly wrong for reasons fully aired by the Chief
Adjudicator in 2002. The time period must ‘begin with’ the date of the
notice to be compliant with Statute. The wording used would appear, upon
accepted case law, to add a day onto the payment period ...

‘I also consider the nature and extent of parking control as an activity. Itis
a necessary one of considerable importance that affects the daily lives of
millions of motorists. PCNs are issued in their thousands every day; over
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4 million every year. Only about 1 per cent gets as far as an appeal before
a Parking Adjudicator. In relation to such a routine, everyday, prolific
activity it is highly undesirable for non -compliant PCNs to be served in
large numbers. My decision should in my view provide every
encouragement to local authorities to ensure that the PCNs they serve are
compliant with the statutory requirements as to their content. This is not
the first occasion this issue has come before a Parking Adjudicator. In the
case of Moulder v Sutton LBC (PATAS Case No 1940113243, 24 May
1995), an Adjudicator found the PCN in that case to be a nullity because it
omitted the statement required by section 66(3)I. Yet it seems that invalid
PCNs are still being issued, as both this case and Sutton v London
Borough of Camden show. The drafting of a compliant PCN is a simple
drafting task and it is difficult to understand why these difficulties have
arisen and continue to do so. These sentiments apply to every stage of the
enforcement process, not just the issue of a valid PCN. The Parking
Adjudicators have had cause in their annual report on more than one
occasion to comment on procedural irregularities that have come to their
attention in appeals. The motoring public deserves nothing less than that
the public authorities exercising penal powers understand the importance
of their complying with the conditions attached to their powers and are
scrupulous about having in place administrative processes that do so. It is
imperative that the public can have confidence in the fairness and propriety
of the enforcement of parking controls.’

It is up to local councils to ensure their PCNs are drafted in compliance
with the Statute. These appeals show only too clearly that the findings and
concerns of the Adjudicators over several years have been disregarded - -
a most unattractive basis for asserting good administration.

I conclude that Mr Thorne was correct to find as he did that the PCNs in
these appeals were not compliant and could not be enforced.”

Barnet was aggrieved by Mr Wilkinson’s decision. Accordingly, Barnet commenced the
present proceedings.

Part 3. The Present Proceedings

By a claim form issued on 19" April 2006, Barnet applied for judicial review of the
decision made by the Parking Adjudicator, Mr Austin Wilkinson, on 6% March 2006.
Barnet contends in its claim form that, in so far as section 66(3) requires a PCN to state
the date of the notice, both PCNs complied with that requirement. Barnet further
contends that although the periods of time stated in the PCNs for discounted payment
and for full payment are one day longer than the periods specified in section 66(3) of the
1991 Act, this does not render either PCN invalid. Barnet contends that no prejudice was
caused by any technical defects in the notices. Accordingly, this court should grant a
declaration that the two PCNs “did comply wholly or substantially with the requirements
of section 66(3)”. Certain additional parts of the declaration sought in the claim form
were not pursued in oral argument.

On or about 10" May 2006, the Parking Adjudicator served an acknowledgment of
service which included detailed grounds supporting his decision. On 8" June 2006
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Dobbs J granted permission to proceed with the claim for judicial review and directed an
expedited hearing. Following the grant of permission, the defence evidence was served.
This comprises a witness statement by Mr Wood, the Chief Parking Adjudicator for
London, together with exhibits.

Mr Wood’s statement sets out much helpful background information and includes the
following facts. There are 52 Parking Adjudicators in London. Approximately 5 million
PCNss are issued each year in London alone in respect of parking matters. Approximately
1 per cent of these PCNs are challenged by way of appeal. Over the years, there have
been a number of cases in which Parking Adjudicators have held PCNs to be invalid on
account of non -compliance with statutory requirements. In their annual reports, the
London Parking Adjudicators have drawn attention to this state of affairs and have
encouraged local authorities to comply with the statutory requirements, in order to avoid
the risk of prejudice to motorists (see the annual reports for the years 2002 to 2003, and
2003 to 2004).

On 31% July, Barnet served evidence in reply comprising a witness statement by Mr
Edward O’Bree, a barrister employed in Barnet’s legal department. Mr O’Bree states
that Barnet has now adopted a new form of PCN, which meets the criticisms made by the
Parking Adjudicator and which strictly complies with the requirements of section 66 of
the 1991 Act. He exhibits a specimen of the new form of PCN which, as can be seen,
clearly complies with the statutory requirements. Mr O’Bree also outlines the practice
of Barnet in relation to PCNs, but an objection has been taken to that part of his evidence
on the ground that it comes too late in the day. The essential objection is that evidence
of this nature ought to have been called during the course of the adjudication process so
that the evidence could be tested by cross -examination and so that the Adjudicator could
make appropriate findings of fact.

This action came on for hearing yesterday. Mr Meyric Lewis represents Barnet. Mr lan
Rogers represents the Parking Adjudicator. I am grateful to both counsel for their
assistance and for the excellence of their skeleton arguments and oral submissions. Mr
Moses, the interested party, has not taken any part in these proceedings before yesterday.
However, yesterday Mr Barry Segal, who represented Mr Moses at the hearing of the
first appeal to a Parking Adjudicator, attended court. He made brief oral submissions in
opposition to Barnet’s appeal. 1 am grateful to Mr Segal for his assistance.

I shall now turn to the two principal issues in this case, namely the date of the notice and
the effect of the extra day.

Part 4. The Date of the Notice

64. There are 35 different forms of parking contravention which may be
committed. These include, for example, parking in a restricted street
during prescribed hours, or parking in a residents parking space without
displaying a permit, or parking in a car park which is closed. This last
form of contravention may require some ingenuity. Section 66(3)(a) of
the 1991 Act requires a PCN to state the grounds upon which it is
believed that a penalty charge is payable. I would expect any such
statement of grounds to identify the form of contravention and to state
where and when the contravention occurred. Indeed, both the PCNs in
this case did just that. The core part of the first PCN reads as follows:



“Contravention believed committed: 15

Parked in a Residents’ parking space without clearly displaying a valid
Residents’ parking permit.

Street: WOODVILLE ROAD (BX)
Date: 31/03/05.
Time: 11.27.

The date 315 March, when read in that context, must be the date upon which the
contravention occurred. The core part of the second PCN reads as follows:

“Contravention believed committed: 01
Parked in a restricted street during prescribed hours.
Street: GOLDERS GREEN ROAD (BX)

Date: 31/03/05.

Time: 12.05.”

32.

33.

34.

The date 315 March, when read in that context, must be the date upon which the
contravention occurred.

Section 66(3)(b) of the 1991 Act requires the amount of the penalty charge to be stated.
There is no dispute that this requirement was complied with in the present case. Section
66(3)(f) of the 1991 Act requires the PCN to state the address to which payment must be
sent. There is no dispute that this requirement was complied with in the present case.

Section 66(3)I requires the PCN to state:

. .. that the penalty charge must be paid before the end of the period of
28 days beginning with the date of the notice.”

Section 66(3)(d) requires the PCN to state:

“. .. that if the penalty charge is paid before the end of the period of 14
days beginning with the date of the notice, the amount of the penalty charge
will be reduced by the specified proportion.”

Section 66(3)I requires the PCN to state:

“ ... that if the penalty charge is not paid before the end of the 28 day
period, a notice to owner may be served by the London authority on the
person appearing to them to be the owner of the vehicle.”

In my view, these three subsections, either as a matter of construction or by clear
implication, require that the date of the notice should be stated on the notice. If this is
not done, the statutory purpose of section 66(3)1,(d) and I will be thwarted.
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The date of the notice will usually be the same as the date of contravention but this is not
always the case. Let me give three examples:

(1) A parking attendant attempts to issue a penalty notice but is prevented from doing so.
Accordingly, pursuant to section 5 of the 2000 Act, a PCN is prepared on a later date and
posted to the owner.

(2) Many parking attendants work at night. Shortly before midnight a vehicle is observed
parked on double yellow lines. At midnight the contravention comes to an end. This is
perfectly feasible as the prescribed hours in many streets end at midnight. The parking
attendant prepares a PCN and fixes it to the windscreen shortly after midnight. In this
example, the date of the notice is one day after the date of the contravention.

(3) A parking contravention is recorded by camera. On a later date a PCN is issued and
posted to the vehicle owner pursuant to section 4 of the 2000 Act.

It seems to me that section 66 requires two dates to be stated on a PCN. These are the
date of the contravention and the date of the notice. The need for both dates to be stated
has been stressed by Parking Adjudicators on more than one occasion. In Al’s Bar and
Restaurant Ltd v London Borough of Wandsworth (28" October 2002 Case No
2020106430) the Parking Adjudicator, Mr Martin Wood, considered a number of
criticisms which were levelled at a PCN issued by the London Borough of Wandsworth.
Mr Wood held that literal compliance with section 66 was not required. It was sufficient
if there was substantial compliance. I agree with that analysis. In relation to the third
criticism levelled at the Wandsworth PCN, Mr Wood said this at pages 6 to 7 of his
decision:

“In order to calculate the period, it is necessary to know ‘the date of the
notice’. Implicitly, therefore, paragraph I requires the notice to bear its
date. The date ‘20/11/01° appears twice on the PCN. It appears about
halfway down where it is stated that the vehicle ‘was seen in Lockington
Road, SW8 at 9.24 on 20/11/01°. That is in fact part of the ‘grounds on
which the parking attendant believes that a penalty charge is payable with
respect to the vehicle’ required by paragraph (a). It appears again on the
part of the document described as ‘Payment Slip’. At the top of the
document, the ‘notice number’ appears. This also appears on the Payment
Slip adjacent to ‘Date: 20/11/01°. In contrast to the Payment Slip, the date
does not appear adjacent to the notice number at the top.

Mr Pitt -Payne conceded that it might have been clearer if the date had
appeared at the top with the notice number. He contended, however, that
there was no reasonable ground for uncertainty and that no reasonable
person looking at the PCN could be in any doubt about its date.

I asked Mr Pitt -Payne what would happen if I, having received a PCN, tore
off the Payment Slip and sent it with my remittance for the penalty charge.
If I later wanted to know the date of the notice for some reason - - for
example, because an issue arose between me and the local authority about
whether I had paid the reduced penalty within the time allowed - - where
would I then find the date of the notice on what I was left with? Mr Pitt -
Payne suggested that I might ask the local authority for a copy of the
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Payment Slip. If that is so, it follows that the date does not appear on what
I am left with - - the PCN after detaching the Payment Slip. That seems
to me to be the position. It is not sufficient for a date to appear in the
paragraph (a) statement of grounds. The date appears there for the purpose
of describing the grounds, not as stating the date of the notice. As to the
payment slip, it is in my view not part of the PCN at all; it is a separate
document that is, for convenience, attached to the PCN. I note that on the
Wandsworth NTO, both the number and date appear at the top of the notice
and the attached Payment Slip, in contrast to the PCN.

The PCN as drafted would in my view still not be adequate even if the date
of the alleged contravention and the date of the notice were always the
same. But in any event this is not the case. A PCN may be served by post
where enforcement is carried out remotely by camera and where the
parking attendant has been prevented by someone from serving a PCN on
the street. In such cases, the date of the notice will be different from the
date of the alleged contravention.

Again, therefore, the PCN fails the compliance test.”

Three years later, a similar issue arose in relation to a PCN issued by the Bury
Metropolitan Borough Council. In McArthur v Bury MBC (4™ April 2005, Case No
BC 188) a PCN was issued which showed the date of contravention but not the date of
the PCN. A Parking Adjudicator, Mr Mark Hinchliffe, held that the PCN was invalid on
this ground. At pages 5 to 6 of his decision, Mr Hinchliffe said this:

“I am not the first Parking Adjudicator to consider these matters, and [ am
mindful of the desirability of consistency. I am required to reach my own
decisions whilst having regard to the previous decisions of colleagues both
in England and Wales, and in London. Accordingly, I have reached a
number of conclusions:

* Section 66(3)1,(d) and I requires every PCN to convey certain specified
information. The use of the words ‘must state that’ suggests that the exact
words of the section are not mandatory, but the PCN must accurately
convey the information set out in the subsections . . .

* To comply with section 66(3)I, a PCN must have a date. The date of the
contravention is not the date of the notice even if, in most cases, the PCN
will be issued on the same day as the contravention. I accept that, in Bury,
there are no notices issued after the event. Nevertheless, the absence of a
date of notice is a serious problem because a motorist will not always be
sufficiently au fait with the Act to appreciate that as a matter of practice
(but not as a matter of law) the date of the contravention will usually be the
same as the date of the notice. It is perhaps worth remarking, by way of
example, that in certain circumstances in London contraventions can be
photographed and then subsequently followed up with a PCN issued on a
completely different date. In Bury, a motorist will search in vain for a ‘Date
of Notice’ or ‘Date of Issue’ on the face of the PCN. A date is necessary
because the 28 day period begins with “the date of the notice”. In my view,
if Parliament had intended the date of the contravention to be the starting
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point for the relevant periods, it would have said so. The specimen PCN
in the guidance specifically shows a ‘Date of Issue’ at the top. The tear -
off slip is not part of the PCN and may be detached. The Bury PCN does
not comply with section 66(3)I, nor was it modelled on the guidance. There
is a serious possibility that real prejudice could be caused as a consequence
of this omission because of potential uncertainty as to when the 28 day
period begins. The same reasoning applies to ‘the period of 14 days
beginning with the date of the notice’ referred to in section 66(3)(d).”

I find the reasoning in the passages quoted from McArthur and Al’s Bar to be
compelling. The statutory requirements are simple and clear. Compliance is not difficult.
The Department of Transport has published a specimen form of PCN for the assistance
of local authorities. This specimen form has been available for over 10 years. It has
“Date of Issue ...” on the top line. There really is no excuse for local authorities who
persist in issuing PCNs which do not state the date of the notice.

There are good policy reasons why PCNs should comply with the statutory requirements.
These documents are issued in large numbers. They often change hands. A PCN may,
for example, be issued to a driver on one date and handed over by the driver to the owner
on a later date. When a PCN reaches the owner, he or she may wish to pay the discounted
charge. There must always be certainty about the date when the notice was issued and
the dates when the various periods for payments will expire.

Let me now turn to the present case. The two PCNs issued by the parking attendant in
Barnet on 315 March 2005 both showed the date of the contravention. Neither PCN
showed the date of the notice. The date on which the notice was issued ought to have
been shown as a separate entry on the notice. On this ground alone, I hold that neither
PCN achieved substantial compliance with section 66 of the 1991 Act.

Mr Lewis submits that even if there was non -compliance in this respect, nevertheless no
prejudice was caused. PCNs should not be regarded as invalid. I do not accept this
submission. Prejudice is irrelevant and does not need to be established. The 1991 Act
creates a scheme for the civil enforcement of parking control. Under this scheme,
motorists become liable to pay financial penalties when certain specified statutory
conditions are met. If the statutory conditions are not met, then the financial liability
does not arise.

In the present case, the two PCNs issued by Barnet on 315 March 2005 did not comply
with section 66(3)1,(d) and I of the 1991 Act. Accordingly, the requirements of section
66 were not satisfied and no financial liability was triggered either by the PCN or by any
subsequent stage in the process such as the notice to owner.

For the above reasons, I conclude that Mr Wilkinson, the second Parking Adjudicator in
the present case, was correct to hold that the two PCNs were not compliant with the 1991
Act and were therefore invalid. It follows from this conclusion that Barnet is not entitled
to the relief which it seeks and these proceedings must be dismissed.

Part 5. The Effect of the Extra Day
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Since the defendant has succeeded on the first issue, it follows that Barnet’s claim must
be dismissed and the second issue does not arise for decision. Nevertheless, having heard
argument upon this issue, I shall comment upon it.

Both PCNs contain the sentence “a penalty charge of £80 is due within 28 days of issue.”
As that phraseology has been interpreted by the courts, the computation of the 28 days
begins on the day after the date of issue. Both PCNs contain the sentence:

“£40 will be accepted in full and final settlement if received within 14 days
of the date of this notice.”

As that phraseology has been interpreted by the courts, the computation of the 14 days
begins on the day after the date of issue. Both PCNs have on the back a sentence which
reads:

“If the discounted payment is not received within 14 days and full payment
is not made within 28 days, the registered keeper or the person who the
borough believes to be the owner of the vehicle may receive a notice to
owner asking for payment.”

As that phraseology has been interpreted by the courts, the computation of the 14 day
period and the 28 day period referred to in that sentence begins on the day after the date
of issue.

Thus it can be seen that in each case the PCN adds one day to the time period stipulated
by section 66(3) of the 1991 Act. Mr Rogers, for the Parking Adjudicator, contends that
this departure are invalidates the notice. Mr Lewis, for Barnet, contends that the gifting
of an extra day is an indulgence which benefits the motorist and cannot invalidate the
notice.

This issue arose in Al’s Bar. The Adjudicator heard evidence from a Senior Parking
Officer of Wandsworth Borough Council, from which it emerged that in practice the
Council did not always allow the extra time indicated in the PCN. The Adjudicator held
that the incorrect statement of the time period in the PCN (in conjunction with other
defects) invalidated the PCN.

In McArthur, a similar point arose. At page 6 of his decision the Adjudicator said this:

“The phrases ‘within 28 days’ and ‘within 14 days’ convey different
information from that specified in section 66(3). By legal convention,
where the ‘within’ formula is deployed, the day upon which the triggering
event occurs is excluded from the period. The 14 and 28 day periods
referred to in section 66, however, include the date of the notice. The
wording on the Bury PCN, therefore, does not comply with the
requirements imposed by section 66(3). The Guidance, however, also uses
the ‘within’ formula and it is hard to see how real prejudice could arise by
virtue of allowing an extra day for payment. Modelling a PCN on the
specimen at ANNEX 12.1 of the Guidance is urged by the bold italics of
paragraph 12.1 of the Guidance. I therefore find that, in this respect, the
wording of the Bury PCN does not warrant judicial criticism, and it is
therefore without adverse legal consequence.”
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It seems to me that the different decisions which were reached on this point in Al’s Bar
and McArthur arise from differences in the evidence. In McArthur there appears to
have been no evidence that what the Council gave with one hand it took away with the
other.

In the present case, there has been no investigation of this issue before either Parking
Adjudicator. The effect of the extra day was not an issue in the appeal to the first
Adjudicator, Mr Thorne. Likewise, the effect of the extra day was not a matter raised in
Barnet’s “application to review and vary” dated 27" February 2006. No evidence
relevant to this issue was adduced at the hearing before the first Adjudicator, Mr Thorne,
or in the proceedings before the second Adjudicator, Mr Wilkinson.

In those circumstances, I do not think that Mr Wilkinson ought to have dealt with the
effect of the extra day in his decision dated 6" March 2002. This was a new point. If Mr
Wilkinson was minded to invalidate the two PCNs on this additional ground, he ought to
have informed all parties of what he had in mind and given them an opportunity to
comment. If either party had wished to adduce evidence on this point (as was done in
Al’s Bar), Mr Wilkinson ought to have admitted such evidence.

It follows from the foregoing that Mr Wilkinson’s decision on the effect of the extra day
cannot stand. If the two PCNs were otherwise valid notices, the proper course might
possibly be to remit the matter to the Parking Adjudicator so that he could (a) receive any
evidence which either party wished to submit and (b) hear argument on the effect of the
extra day. In the present case, however, no useful purpose would be served by such a
course. I shall not, therefore, invite counsel to make further submissions on what,
hypothetically, would be an appropriate remedy. For the reasons set out in Part 4 above,
I have already held that the two PCNs are non -compliant and that the claimant is not
entitled to the relief sought.

Part 6. Conclusion

For the reasons set out in Part 4 of this judgment, both the first and second Parking
Adjudicators were correct to hold that the two PCNs issued by Barnet on 315 March 2006
failed to comply with section 66 of the 1991 Act. Both Parking Adjudicators were correct
to hold that the PCNs were invalid on that ground. Accordingly, Barnet is not entitled to
the declaratory relief which it seeks and these proceedings must be dismissed.

MR ROGERS: My Lord, may I thank you for the speed with which you have managed
to deliver judgment and also the care which you have obviously taken. It has been agreed
between the parties that there should be no order as to costs, subject to your view.

MR JUSTICE JACKSON: I am perfectly content to make no order as to costs. You are
both public authorities and that sounds very sensible.

MISS MONTES -MANZANO: My Lord, in light of the judgment I have a brief
application for permission to appeal.

MR JUSTICE JACKSON: Yes, Miss Montes -Manzano.

MISS MONTES -MANZANO: My Lord, we say that this matter has a reasonable
prospect of success on the issue, which has never been previously judicially decided by
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the court, that the PCN in the form previously adopted by Barnet is substantially
compliant with the requirements of section 66 of the 1991 Act. Also, there are
compelling reasons why this should be heard by the Court of Appeal. First of all, the
importance attached by both parties to the matter and to the issue, and secondly, the fact
that this issue has never been judicially decided before. Those are my submissions, my
Lord, unless I can assist you any further.

MR JUSTICE JACKSON: Thank you.

MR ROGERS: My Lord, it is obviously a matter for you. I can only assist the court in
saying that it is true that you are the first judge to consider this issue. However, you have
applied the approach set out in London & Clydeside and Jeveanthan, and the House of
Lords has also added that that is the approach to be followed. My Lord, it is a matter for
you, but I would feel confident in urging you to refuse permission to appeal.

MR JUSTICE JACKSON: This is an application for permission to appeal to the Court
of Appeal against the judgment which has just been delivered. There are two grounds
upon which permission to appeal might be granted. They are: (a) that the court considers
that the appeal would have a reasonable prospect of success, or (b) that there is some
other compelling reason why the appeal should be heard (see rule 52.3(6) of the Civil
Procedure Rules). Counsel for the claimant relies upon both grounds in the application
for permission.

So far as the first ground is concerned, on the view which I take of the matter the outcome
of this case is clear. This court has come to a decision which is in line with a body of
jurisprudence developed by Parking Adjudicators. I do not consider that this appeal has
a reasonable prospect of success.

So far as the second ground is concerned, it should be borne in mind that Barnet has now
amended its form of penalty charge notice so as to comply with the requirements of the
Act. Therefore, the judgment which has just been given will have no impact upon the
current form of notices being issued by Barnet. The interest in this matter from Barnet’s
point of view is purely a historical one, in so far as there are outstanding challenges to
old penalty charge notices.

In that situation, in my view, this is not a case where there is some other compelling
reason why the appeal should be heard. Accordingly, for all of the above reasons, this
application for permission to appeal is refused.



EV5 (PARKING CONTROL MANAGEMENT (UK) v CHRISTOPHER BULL)



IN THE COUNTY COURT AT HIGH WYCOMBE Claim No. B4GF26K6
& 2 OTHER CLAIMS

The Magistrates and Family Court
Easton Street

High Wycombe

HP11 1LR

Thursday, 21* April 2016

Before:

DISTRICT JUDGE GLEN

Between:
PARKING CONTROL MANAGEMENT (UK)
Claimant
-V-
CHRISTOPHER BULL
Defendant
Counsel for the Claimant: MR THOMAS SAMUELS
Lay Representative for the Defendant: MR DAVID CARROD
JUDGMENT APPROVED BY THE COURT
Transcribed from the Official Tape Recording by
Apple Transcription Limited
Suite 204, Kingfisher Business Centre, Burnley Road, Rawtenstall, Lancashire BB4 8ES
DX: 26258 Rawtenstall — Telephone: 0845 604 5642 — Fax: 01706 870838

Number of Folios: 53
Number of Words: 3,807
Apple Transcription Limited 2073-2991-2/cc

0845 604 5642 v.5



JUDGMENT

DISTRICT JUDGE GLEN:

L

1 give this judgment in all three cases brought by Parking Control Management (UK)
Limited against the following defendants: Mr Christopher Bull, Miss Jane Lyndsay
and Mr Christopher Woolford. My decision in each case is identical and there has
been no distinction between the defendants that has been brought to my attention
which is material to this case. I have heard these claims together because all parties
agree that they raise identical issues of fact and law and there are very small
differences and that they can be resolved by this single judgment.

In each case the claimant brings an action against the defendant for what are described,
and I will call them, parking charges. In the case of Mr Bull it is alleged that he
parked his car, registration number |JJJJJJI on the roadways of what is known as
the Wye Dene Estate on various dates between 6™ October 2014 and 12" November
2014. On each occasion it is said he incurred a charge of £150, making a total of £750
made up of a £100 charge and £50 as an additional enforcement amount, as I will call
it as neutrally as I can. In the case of Mr Woolford, he parked a series of different
vehicles on various occasions between 22" September 2014 and 21 December 2014.
Again on each occasion he has been visited with a £150 total charge, making a total of
£1,350. In the case of Miss Lindsay, she parked a vehicle, _, on various
occasions between 6 October 2014 and 16™ December 2014 and in the same way has
incurred a total charge of £900. There is no dispute in this case that the vehicles in
question were parked on the roadways of the estate on the dates and times that are said
to have incurred the charge.

The claimant in this case has been represented by Mr Samuels of counsel and I am
grateful to him for both his succinct skeleton argument and his succinct submissions
on the points at issue which I will identify in a moment. Mr Carrod has come to
represent the defendants. I have allowed him to speak on their behalf and he has done
so again with economy and clarity and I am grateful to him also for his skeleton
argument on the points in issue.

As part of this case I have read the various documents presented to me by the parties,
which include but are not limited to a witness statement from each defendant in more
or less identical terms, their original defences, again in more or less identical terms,
and the replies to those defences and the witness statements in each case of Miss
Philpott, again in pretty much identical terms. I have taken all of those matters into
account in reaching my decision together with the oral submissions made to me by the
parties in the course of this morning’s, now this afternoon’s, hearing.

The facts of this matter are simply as follows. The Wye Dene Estate is, as I
understand it, a development of properties which, for relevant purposes, have been let
on shared ownership leases by Thames Valley Housing Association. Each of the
defendants holds a property (it may be a flat or a house, I do not know, I suspect it is
probably a flat) on a shared ownership lease and that shared ownership lease appears to
have included not only the flat itself but also a single parking space for their use.

I indicated during the course of the hearing that I would assume, and I do assume, for
the purposes of this judgment because unfortunately no copy of the leases are before
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me, that the leases in the usual way contain the demise of a term of years in relation to
both the flat and the parking space and grant rights of way or easements, to give them
their technical term, over the communal roadways. For these purposes I am sure they
grant rights of way over other areas too, but over the communal roadways on the
estate. As a matter of law, a right of way does not convey a right to park.

7. In 2013 it appears that the managers of the estate and the residents had a meeting at
which an indication was given that there was an intention to introduce a parking
regulation scheme relating to the roadways. One of the issues that we had to resolve at
the start of this case was that it was said at that meeting that the purpose of the parking
scheme was to deter offsite parking, ie, by people who do not live on the estate. I had
to consider whether that was an issue which had its own separate life in the context of
these proceedings. I decided that it would be wrong, as it was not raised in the
defence, to allow it to be used for anything other than an indication of one purpose for
the scheme, but we have no evidence of what was said at the meeting other than what
Miss Lindsay says and we have no evidence from Thames Valley Housing Association
about the purpose for which they appointed, as I am satisfied they did appoint, the
claimant to regulate parking on the land.

8. At some time, perhaps in 2013 but probably more likely in 2014, the claimant erected
various signs at various points along the roadways of the estate and there has been no
suggestion to me in argument that those signs did not adequately draw to the attention
of persons on the estate what they have to say. Those signs say this. They are headed
by Parking Control Management’s logo and they say this:

“This site is private land and is managed and operated by PCM (UK) Ltd.
Parking conditions apply.”

Those parking conditions are stated to be as follows:

“No parking on this roadway at any time. No parking either wholly or
partially on paved, landscaped or access areas at any time. Enforcement in
operation 24 hours.”

Then in slightly smaller type underneath those one would have thought fairly clear
words are these words:

“By parking or remaining at this site otherwise than in accordance with the
above you, the driver, are agreeing to the following contractual terms.”

There is a box saying “Parking charge notice” and it says:

“You agree to pay consideration in the form of a parking charge in the sum
of £100 to be paid within 28 days of issue. This is reduced to £60 if paid
within 14 days. You will be liable for additional parking charges for each
and any subsequent 24-hour period or part thereof that the vehicle remains
or if it returns at any time.”

Then there are other bits which I am not going to mention, but I will mention this other
note:
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“Failure to pay this charge may result in the vehicle keeper’s details
being requested from the DVLA. Enforcement action may incur
additional costs that will be added to the value of the parking charge and
for which the driver will be responsible.”

I have seen some limited photographs of the estate and from those photographs I
notice that the estate roads are relatively wide, they have fairly generous pavements,
they, as Mr Samuels has suggested, pass by the various flats including the balconies
and windows of those flats and obviously they permit circulation of traffic around the
estate including, of course, delivery vehicles, emergency vehicles and potentially
rubbish disposal vehicles. It is always dangerous to form any opinion from looking at
photographs but I would have said that parking on one side of the road was unlikely to
impede traffic except in the sense that they may have to stop and pass. Parking on
both sides almost certainly would impede certainly larger traffic. The photographs
suggest that people do park on the side of the road on a regular basis, but that is in one
sense neither here nor there.

At the start of the case we identified three issues which needed to be resolved in this
case in order to establish whether the claimant was going to succeed or not. The first
of those issues is whether in any sense a contract arose between the claimant on the
one hand and each of the defendants on the other at the time that they parked their car
on the roadways within the estate. The second issue if there is a contract, because it
becomes academic if there was not, was whether the charge was either potentially a
consideration for parking or alternatively a penalty for breach of the contract which
one assumes exists. The last issue was the meaning of the part of the notice which
talks about additional costs being added to the parking charge and the extent to which
the claimant is entitled to add an arbitrary, or a fixed figure at £50, to the claim in each
case for those charges.

The issue of parking and charges for parking has been a difficult one over the years
and in particular the issue of whether or not these charges can be considered to be
penalties has been one that has attracted some lively litigation involving another
parking firm, a well-known firm known as ParkingEye. In the case of ParkingEye
Limited v Beavis [2015] UKSC 67, the Consumer Association intervening, the dispute
eventually reached the highest court in this country, the Supreme Court, and, as I
understand it, on 4" November last year a seven judge court gave an opinion on the
outcome of that appeal. I will not summarise the outcome of that decision but I will
deal with what the findings were in relation to the issues which we are concerned with.

The first issue is the question of contract. In the Beavis case ParkingEye regulated the
use of a car park serving commercial premises where a free parking period was
permitted and where thereafter anybody overstaying the two-hour free parking period
was required to pay a charge of £85. The Supreme Court decided there essentially was
a contract for two hours free parking which, if breached, resulted in a fixed damages
clause requiring payment of £85 and the Supreme Court went on to decide that that
was not a penalty.

Analysing the route by which the Supreme Court decided the issue of contract is not
easy because the parties were agreed, as they were before the Court of Appeal, that
there was a contractual relationship between the parties and therefore the matter was
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16.

18.

not argued before the court. However, there are some useful parts of the analysis and 1
am going to deal with those because this is an important issue.

Lord Justice Neuberger, with whom Lord Hodge agreed at paragraph 284 of the
judgment, at paragraph 94 held that Mr Beavis in that case had a contractual licence to
park his car in the retail park on the terms of the notice posted at the entrance which he
accepted by entering the site and those terms were that he would not stay for more than
two hours etc. He notes that the Court of Appeal, and indeed the Supreme Court,
doubted this analysis, but on reflection he says this was correct and he became clear
that this was a contractual licence.

Lord Mance, dealing with the same issue at paragraph 189, had a bit more difficulty
with this analysis. He was unhappy with the idea of a contractual licence because, of
course, ParkingEye did not have any interest in the car park itself out of which it could
grant a licence. I am not sure that would necessarily, with respect to a much more
eminent lawyer than myself, have been a fact which would have prevented the grant of
a licence. You do not need a legal title to grant a licence. What he does go on to say is
this. In paragraph 190 he says:

“It may be suggested that Mr Beavis thereby promised nothing which can
in law constitute valuable consideration. He was being given a licence, on
conditions, and he would have been a trespasser if he overstayed or failed
to comply with its other conditions. But ParkingEye was not in possession
of the car park, or capable of bringing proceedings in trespass. It had a
mere right to control parking at the site — the right to permit or refuse
others to park there on such conditions as it might stipulate. By promising
ParkingEye not to overstay and to comply with its other conditions,
Mr Beavis gave ParkingEye a right, which it would not otherwise have
had, to enforce such conditions against him in contract. Even if no parking
charge had been stipulated, enforcement would still have been possible in
law, even if a claim for damages or for an injunction might not in practice
have been likely. With the stipulated parking charge, the nature of the
intended contract is even clearer, although the question arises whether the
Parking Charge is an unenforceable penalty. The quid pro quo provided
by ParkingEye in return for Mr Beavis’s promise was the grant of
permission to park for up to two hours in its discretion free of charge, on
conditions. Each party thus gave the other valuable consideration.”

I simply record that Lord Toulson also provided an analysis of the matter which I find
rather inconclusive and there was no other consideration of the issue by the Supreme
Court judges.

Why is this important? It is important for this reason. In the Beavis case the scheme
was categorised by the permission the ParkingEye gave Mr Beavis to be in the car park
for a limited period of time. So whether you call it a contractual licence or whether
you simply call it a contractual permission, as Lord Mance in the end did, that was the
consideration and the consideration flowing the other way was Mr Beavis’s agreement
to be bound by those terms.

T am afraid that in my judgment that analysis just does not work in this case. It does
not work for this reason. If the notice had said no more than if you park on this
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roadway you agree to pay a charge then it would have been implicit that PCM was
saying we will allow you to park on this roadway if you pay £100 and I would agree
with Mr Samuels’ first analysis that essentially the £100 was a part of the core
consideration for the licence and was not a penalty for breach. The difficulty is that
this notice does not say that at all. This notice is an absolute prohibition against
parking at any time, for any period, on the roadway. It is impossible to construct out
of this in any way, either actually or contingently or conditionally, any permission for
anyone to park on the roadway. All this is essentially saying is you must not trespass
on the roadway. If you do we are giving ourselves, and we are dressing it up in the
form of a contract, the right to charge you a sum of money which really would be
damages for trespass, assuming of course that the claimant had any interest in the land
in order to proceed in trespass.

I think Mr Samuels recognised the difficulty of his conditional obligation argument, ie
you must not park here but if you do then you have got to pay, and he urged upon me
in the alternative that one had to look outside of just the roadways and look at the
leases and the rights and obligations under the leases as a whole and to construct, as it
were, a package of mutual obligations and benefits which gave rise to consideration for
a contract whereafter a breach would result in a charge.

I am not with him on that argument. The leases are a self-contained set of rights and
obligations. They grant a leasehold title in relation to the parking space and the flat.
They probably grant a right of way over the roadways, but they say nothing at all about
the right to park on the roadways. In my judgment the question of the ability to park
on the roadways is a quite separate matter. On each occasion when the defendants
parked on the roadway they trespassed against the interest of Thames Valley Housing
Association Limited and Thames Valley Housing Association Limited would have
been entitled to seek an injunction from doing it and would have been entitled to sue
them for damages and those damages might have represented a reasonable charge for
doing what they had done. However, in my judgment, there was never any contractual
relationship, whether one categorises it as a licence or simply some form of contractual
permission, because that is precisely what PCM were not giving to people who parked
on the roadway.

For that reason alone I will dismiss this claim, but as the parties have taken the trouble
to argue the other issues that arise and in case the matter has to go to any higher court,
I will indicate what my views were on the remaining issues.

As I have already indicated in the course of argument, the question of whether a clause
is a penalty, assuming we get this far, is whether it is a secondary obligation imposing
a detriment which is out of all proportion to the legitimate interests of the innocent
party to the contract. At paragraph 97 of Lord Neuberger’s judgment he identified in
short form the various legitimate interests of ParkingEye Limited. They were
essentially on the one hand the commercial interests of controlling parking in terms of
the interests of the various commercial entities who would expect customers to use
their car park, and also the commercial interests of ParkingEye itself in being able to
make a profit and cover the costs of running the scheme.

Mr Samuels in argument before me has urged upon me that essentially identical
considerations apply, or at least comparable considerations apply, and I agree with
him. In my judgment either ParkingEye or Thames Valley had a legitimate interest in

Apple Transcription Limited 5 2073-2991-2/cc
0845 604 5642



regulating the use of the roadways, in ensuring amongst other things that people from
off the estate did not park there, ensuring that access by people to their own parking
spaces was not restricted, preventing obstruction of the roadways to emergency or
delivery vehicles, and preventing disturbance to residents from people who park right
outside their windows or underneath their balconies and may or may not decide to exit
their car before listening to some music they are particularly fond of. Ialso find that it
is a legitimate interest on the part of the claimant to recover money and to make a
commercial profit and I would not have been persuaded that £100 was disproportionate
to the legitimate interests that I have identified.

24, I would, however, have not made any additional award in relation to the £50. In my
judgment this is not a liquidated damages clause. It is not more than telling the parker
that additional costs may be generated if you do not pay. That is a statement of the
obvious, it is not a contractual entitlement and to the extent that it keys up, as it were, a
claim for damages for breach of contract, there is not a shred of evidence before me to
prove that that sum was £50. I suspect that most of the additional costs identified in
Miss Philpotts’ witness statement would have been caught up in the £100 flat charge in
any event and I would have refused to make an award of that sum.

25. As T have already indicated, for the reasons I have given, all three of these claims will
be dismissed.

MR  CARROD: Thank you, sir. I would just like to ask the defendants if they have any
costs they wish to claim?

THE DISTRICT JUDGE: Yes, please do.

MR CARROD: They have taken time off work, if they could do that [inaudible]. The
maximum figure you can claim is £95. You have to be able to justify that.

THE DISTRICT JUDGE: Let us just be clear about what we are talking about here,
Mr Carrod. Someone who comes to court as a witness, which effectively also means a
party because they may be called upon to give evidence, is entitled to recover a
maximum of £95 for loss of earnings. So in each case I need to ask you, I am
assuming you are Mr...7

MR BULL: Bull

THE DISTRICT JUDGE: Are you working currently?

MR  BULL: Yes.

THE DISTRICT JUDGE: And have you lost income as a result of coming to court today?

MR BULL: Yes.

THE DISTRICT JUDGE: Does your income exceed the sum of £95 per day?

MR BULL: Yes.
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DISTRICT JUDGE: Do you require that to be given on oath, Mr Samuels?
SAMUELS: No, sir, I do not think so.

DISTRICT JUDGE: Same questions for you please, Miss Lindsay.
LINDSAY: Yes, I work.

DISTRICT JUDGE: You are in work.

LINDSAY: Full time, yes.

DISTRICT JUDGE: Have you lost income as a result of coming here today?
LINDSAY: Yes.

DISTRICT JUDGE: Do you earn more than £95 a day?

LINDSAY: [No?].

DISTRICT JUDGE: Do you want to tell me how much you earn a day?
LINDSAY: [Probably £80?].

DISTRICT JUDGE: Mr Woolford?

WOOLFORD: Yes. [£95 as well?].

DISTRICT JUDGE: All right. Very well. In each case I will order the defendant
recover against the claimant witness expenses in Mr Bull’s case of £95, in
Miss Lindsay’s case £80 and in Mr Woolford’s case £95. Anything else?
CARROD: That is all, thank you, sir.

DISTRICT JUDGE: Thank you.

BULL: Thank you.

LINDSAY: Thank you very much.

DISTRICT JUDGE: That is my judgment.

WOOLFORD: Thank you, sir.

[Court adjourns|
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5 of Judgm ent or Order In the County Court at

Manchester

Claim Number |E8GFI1V7V
Date 24 November 2018

ef 101295.24327/UK

UK CAR PARK MANAGEMENT LIMITED E‘ Claimant
AR PARK

ESPLANADE LTD 1 Defendant
IRef

Before District Judge Grand sitting at the County Court at Newport (10 W ), I Quay Street, Newport, Isle Of
Wight, PO30 5YT.

IT IS ORDERED THAT
The claim is struck out as an abuse of process.

Reasons

The claim contains a substantial charge additional to the parking charge which it is alleged the Defendant
contracted to pay. This additional charge is not recoverable under the Protection of freedoms act 2012 Schedule
4 nor with reference to the judgment in Parking Eye v Beavis. It is an abuse of process for the Claimant to issue
a knowingly inflated claim for an additional sum which it is not entitled to recover.

This order has been made by the court of its own initiative without a hearing pursuant to Rule 3.3(4) of the Civil
Procedure Rules 1998 and a party affected by the order may apply to have it set aside varied or stayed not more
than 7 days after the date the order was served upon that party.

Dated 21 November 2018 1

.
¢ at the County Court at Manchester, Civil Justice Centre, | Bridge Street West, Manchester, M60 9DJ. When corresponding with the court, please address
ourt offic o the Court Manager and quote the clim number. Tel: 0161 2405000 Fax: 01264 785032, Checek if you can issue your claim online. It will save you
The © or Jetters Go to www.moneyclaim.gov.uk to find out more. h
- form* and money: Produced by:Fiona Mitchell
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